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vs.

H. DOUGLASS, Trustee in Bankruptcy of the Estate

of Arizona Rock Products Company, a corporation.

Appellee.

BRIEF OF APPELLANT

IN OPPOSITION TO MOTION OF APPELLEE
TO STRIKE APPELLANT'S BILL OF EXCEP-

TIONS FROM RECORD

STATEMENT OF FACTS

We have no quarrel with statement of facts relat-

ing to motion to strike contained in appellee's brief

in support of his motion so far as it goes. The state-

ment, however, is not inclusive of essential facts.

Plaintiff and appellee filed July 24, 1934, a mo-

tion to strike defendant's motion for new trial (T. R.

39, 40). This motion of plaintiff and appellee to

strike and defendant and appellant's motion for new
trial was set down for argument for August 13, 1934

in Prescott (T. R. 40, 41). Same were then argued

(T. R. 41, 42). The motion of plaintiff and appellee



to strike defendant's motion for new trial was denied

August 13, 1934 (T. R. 41, 42). The motion for new
trial was taken under advisement and denied October

1, 1934 (T. R. 42, 44). Minute orders and signed

orders appear in the transcript of record extending

the term and time for preparation, filing and approv-

al of bill of exceptions, but if they may not be con-

sidered as held by this court in United States vs.

Payne, 72 F. (2d) 593, the record does disclose (T.R.

313 and 315) stipulations of counsel relative to the

extension of term and time and shows that the bill

of exceptions lodged with the clerk February 16,

1935 (T. R. 92) was not considered and approved

by the court for convenience of appellee until after

April 1, 1935. The stipulation in this respect (T. R.

315) provides:

"IT IS STIPULATED by and between H.

Douglass, trustee in bankruptcy of the estate of

Arizona Rock Products Company, a corporation,

plaintiff and appellee, and W. P. Sims, defend-

ant and appellant, that an order may be entered

extending plaintiff's and appellee's time to serve

and file amendments to draft of bill of excep-

tions lodged by defendant and appellant with

the clerk of the above entitled court, to and in-

cluding the 1st day of April, 1935, and that the

said draft of bill of exceptions will not be pre-

sented to the court or judge with a request to

approve the same until after appellee has served

and filed amendments to said draft of bill of ex-

ceptions, or the time within which appellee may



8

so serve and file amendments, has expired in

accordance herewith."

In accordance with the stipulation, it being an
agreement of the parties, a bill of exceptions was
approved by the court April 9, 1935. It appears that

the stipulation from which the quotation herein is

taken was filed February 25, 1935. On February 16,

1935, plaintiff and appellee were served with notice

of lodgement of proposed bill of exceptions and of

time and place when court or judge will be asked to

approve same, their acknowledgement of such serv-

ice being in the following words:

"Received service of a copy of the above Not-

ice, this 16th day of February, 1935.

"Thomas W. Nealon,

"Alice M. Birdsall,

"Attorneys for Plaintiff." (T. R. 50)

The notice (T. R. 49 and 50) advised plaintiff and

appellee that on February 28, 1935 at ten A. M. or

as soon thereafter as counsel may be heard in the

court room of the above entitled court or in the

judge's chambers in the Federal building. Phoenix,

Arizona, the court or judge will be asked to approve

the said bill of exceptions.

BRIEF OF ARGUMENT
A MOTION FOR NEW TRIAL HAVING BEEN
FILED, ENTERTAINED, ARGUED AND SUB-
MITTED AND BY THE COURT TAKEN UNDER
ADVISEMENT, DURING THE APRIL 1934 TERM,
AT WHICH TERM JUDGMENT WAS RENDERED,



BUT NOT ACTED UPON BY THE COURT UNTIL
THE OCTOBER 1934 TERM, DURING WHICH
OCTOBER 1934 TERM THE MOTION FOR NEW
TRIAL WAS DENIED, THE TIME LIMITED FOR
APPEAL AND SETTLING BILL OF EXCEPTIONS
DID NOT BEGIN TO RUN UNTIL MOTION FOR
NEW TRIAL WAS ACTED UPON. THE MOTION
FOR NEW TRIAL CARRIED THE CASE FROM
THE APRIL 1934 TERM OF THE COURT INTO
THE OCTOBER 1934 TERM.

IdaJio Irr. Co. v. Gooding^ 285 Fed. 453;

Shallm V. United States, 37 F. (2d) 692;

United States Ship. B. E. F. Corp. v. Galveston

Dry Dock & C. Co., 13 F. (2d) 607;

Slip Scarf Co. v. Wm. Filene's Sons Co.,

289 Fed. 641.

0. J. Moore Grocer Co. v. Pacific Rice Mills,

296 Fed. 828;

Mahoning Valley Ry. Co. v. 0*Hara,

196 Fed. 945;

Tullis V. Lake Erie & W. R. Co., 105 Fed. 554;

Merchants' Ins. Co. of Newark, N. J., v.

Buckner et al, 98 Fed. 222

;

Woods et al, v. Lindvall, 48 Fed. 73

;

Payne v. Garth, 285 Fed. 301.

A BILL OF EXCEPTIONS PRESENTED TO THE
TRIAL JUDGE WITHIN THE PROPER TERM OF
COURT AND THE TIME ALLOWED WILL NOT



BE STRICKEN OUT BECAUSE NOT SETTLED
UNTIL LATER.

South West Metals Co. v. Gomez,

4 F. (2d) 215;

Shallas v. United States, 37 F. (2d) 692;

United States v. Payne, 72 F. (2d) 593;

Waldron v. Waldron,

156 U. S. 369, 39 L. Ed. 452.

UNDER EXCEPTIONAL CIRCUMSTANCES A
BILL OF EXCEPTIONS MAY BE MADE UP AND
SETTLED OR THE ALLOWANCE THEREOF SUS-
TAINED NOTWITHSTANDING THE LAPSE OF
THE TERM AT\ WHICH JUDGMENT WAS EN-
TERED OR MOTION FOR NEW TRIAL OVER-
RULED. APPELLEE MAY BY HIS ACTION ESTOP
HIMSELF FROM MOVING TO STRIKE A BILL OF
EXCEPTIONS.

Western Dredging &, Improvement Co. v.

Heldmaier, 116 Fed. 179;

Ex Parte Chateaugay Ore And Iron Co.,

128 U. S. 544, 32 L. Ed. 508;

Waldron v. Waldron,

156 U. S. 360, 39 L. Ed. 452;

Taylor v. United States,

286 U. S. 1, 76 L. Ed. 951;

Davis V. Patrick,

122 U. S. 138, 30 L. Ed. 1090;



United States v. Breitlingy

20 How. 252, 15 L. Ed. 900;

Franklin County v. Furry,

144 Fed. 663;

Cudahy Packing Co. v. City of Omaka,
24 F. (2d) 3;

Rostello V. United States,

36 F. (2d) 899;

Marion Steam Shovel Co. v. Reeves,

76 F. (2d) 462;

Dalton V. Gunnison, 165 Fed. 873.

ARGUMENT

A MOTION FOR NEW TRIAL HAVING BEEN
FILED, ENTERTAINED, ARGUED AND SUB-
MITTED AND BY THE COURT TAKEN UN-
DER ADVISEMENT, DURING THE APRIL,
1934 TERM, AT WHICH TERM JUDGMENT
WAS RENDERED, BUT NOT ACTED UPON
BY THE COURT UNTIL THE OCTOBER 1934

TERM, DURING WHICH OCTOBER 1934

TERM THE MOTION FOR NEW TRIAL WAS
DENIED, THE TIME LIMITED FOR APPEAL
AND SETTLING BILL OF EXCEPTIONS DID
NOT BEGIN TO RUN UNTIL MOTION FOR
NEW TRIAL WAS ACTED UPON. THE MO-
TION FOR NEW TRIAL CARRIED THE CASE
FROM THE APRIL 1934 TERM OF THE
COURT INTO THE OCTOBER 1934 TERM.



It appears from motion of appellee to strike ap-

pellant's bill of exceptions from the record that a

motion for new trial was filed during the April 1934

term of court at which judgment was rendered and
entered and that the motion for new trial was en-

tertained by the trial court and acted upon by de-

nial thereof during the October 1934 term. A mo-
tion for new trial was argued orally and extensively

briefed by respective counsel, submitted and taken

under advisement during the April, 1934 term of

court (T.R. 36, 37, 38, 39, 40, 41, 42, 43). The mo-
tion for new trial was denied October 1, 1934 this

being during the October 1934 term of court (T. R.

44).

In the case of Idaho Irr. Co. v. Gooding^ 285 Fed.

453 at page 461 this court said, speaking through

Circuit Judge Morrow:

"The final decree was entered December 20,

1920. The defendants filed a petition for a re-

hearing February 12, 1921, within the term in

which the decree was entered. The petition was
entertained by the court and on May 7, 1921,

the court made and entered an order overruling

and denying defendant's petition for a rehear-

ing after having amended the decree in certain

particulars. The appeal was taken August 12,

1921, within six months after the denial of the

motion for rehearing.

"In Aspen Mining & Smelting Co. v. Billings,
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150 U. S. 31-36, 14 Sup. Ct. 4-6, 37 L. Ed. 986,

the court said:

" The rule is that, if a motion or a petition

for rehearing is made or presented in season and
entertained by the court, the time limited for a

writ of error or appeal does not begin to run

until the motion or petition is disposed of. Until

then the judgment or decree does not take final

effect for the purposes of the writ of error or

appeal ... If this petition for rehearing was filed

in season and entertained by the court, then the

decree, although entered in form, did not dis-

charge the parties from their attendance in the

cause, and they were bound to follow the peti-

tion thus pending to the next term. The suit

was thereby prolonged until the application was
disposed of in the regular course of proceeding.'

"In Alexander v. United States, 57 Fed. 828,

831, 6 CCA. 602, this court said:

" In Brockett v Brockett, 2 How. 238, it was
held that a petition for a rehearing, filed dur-

ing the term, and actually entertained by the

court, suspended the operation of a decree in

equity until the petition was disposed of.*

"

In the case of Shallas v. United States^ 37 F. (2d)

692 this court on motion of appellee struck the bill

of exceptions because it was not presented to the

court for allowance until after the expiration of the

term at which judgment was entered. On petition
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for rehearing, this court receded from its action in

striking the bill of exceptions because on rehearing

it was called to the court's attention that a motion

for a new trial had been filed during the term at

which judgment was rendered and entered and which

was pending when such term expired. On page 693

of the opinion the court said:

**In his petition for a rehearing, the appellant

contends that a motion for a new trial was pend-

ing at the time of the final adjournment for the

term, and that this motion carried the case over

beyond the term for the purpose of settling a

bill of exceptions, as well as for the purpose of

disposing of the motion for a new trial. This

contention is no doubt well supporte dby author-

ity."

Again on page 694 of the opinion the court

said:

"The rule is well settled that, if a motion for

a new trial or petition for rehearing is made or

presented in season and entertained by the court,

the time limited for writ of error or appeal does

not begin to run until the motion or petition is

disposed of. Until then the judgment or decree

does not take final effect for the purpose of a

writ of error or appeal."

Many authorities are cited in support of the rules

announced in this case.
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In the case of United States Ship. B. E. F. Corp. v.

Galveston Dry Dock & C. Co. (Circuit Court of Ap-
peals, Fifth Circuit. June 5, 1926.), 13 F. (2d) 607,

at page 610 the court said:

"There is no merit in the plaintiff's motion to

strike the bill of exceptions, which was signed

during the term at which the motion for a new
trial was overruled. The time for signing a

bill of exceptions and suing out a writ of error

did not begin to run until the court acted on the

motion for a new trial. Texas Pacific Railway

Co. V. Murphy, 111 U. S. 488, 4 S. Ct. 497, 28 L.

Ed. 492."

To the same effect as the foregoing decisions of

this circuit and the Fifth circuit are the following

cases

:

Slip Scarf Co. v. Wm. Filene's Sons Co. (Cir-

cuit Court of Appeals First Circuit. June 5,

1923), 289 Fed. 641;

0. J. Moore Grocer Co. v. Pacific Rice Mills

(Circuit Court of Appeals, Eighth Circuit.

February 21, 1924.), 296 Fed. 828;.

Mahoning Valley Ry. Co. v. O'Hara (Circuit

Court of Appeals, Sixth Circuit. June 4,

1912.), 196 Fed. 945;

Tullis V. Lake Erie & W. R. Co. (Circuit Court

of Appeals, Seventh Circuit. January 15,

1901.), 105 Fed. 554;
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Merchants' Ins. Co. of Nemark, N. J., v.

Buckner et al. (Circuit Court of Appeals,

Sixth Circuit. November 13, 1899.), 98 Fed.

222;

Woods et al. v. Lindvall (Circuit Court of Ap-
peals, Eighth Circuit. October Term, 1891.),

48 Fed. 73;

Payne v. Garth, 285 Fed. 301.

A BILL OF EXCEPTIONS PRESENTED TO
THE TRIAL JUDGE WITHIN THE PROPER
TERM OF COURT AND THE TIME ALLOWED
WILL NOT BE STRICKEN OUT BECAUSE
NOT SETTLED UNTIL LATER.

This court, in the case of South West Metals Co. v.

Gomez, 4 F. (2d) 215, says:

"It appears from an inspection of the record

that the bill of exceptions was presented to the

trial judge within the time allowed by an order

entered during the term at which the judgment
was entered. Such being the case, the bill of

exceptions was timely presented, and the fact

that it was not settled until a later day is imma-
terial. Michigan Insurance Bank v. Eldred, 143

U. S. 293, 298, 12 S. Ct. 450, 36 L. Ed. 162;

O'Connell v. United States, 253 U. S. 142, 146,

40 S. Ct. 444, 64 L. Ed. 827."

An examination of the transcript of record in the

case from which the foregoing quotation is taken, dis-
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closes that the only part of the record that shows the

time allowed by an order entered during the term in

which the judgment was entered is a minute order

of August 12, 1934. This minute order appears in

the transcript of record of said case page 27. The
bill of exceptions is found therein pages 33 to 80 in-

clusive, and it does not include any minute order of

the court, and therein there is no showing of any ex-

tension of time, unless it be in the certificate of the

judge wherein it is recited that the bill of exceptions

"having been presented to me for allowance within

the time fixed by order of the court for such purpose."

T. R. 80. This court therefore must have considered

the minute order, else it would not have used this

language at page 218 of the opinion:

"Such being the case, the bill of exceptions was

timely presented, and the fact that it was not

settled until a later day is imrrmterial."

In addition to the minute order referred to hereto-

fore, the following minute orders were entered:

October 16, 1924,

October 18, 1924,

October 25, 1924, T. R. 82-4.

In the case of Shallas v. United States, 37 F. (2d)

692, at page 693, the court speaking through Circuit

Judge Rudkin, said:

"It was suggested on the argument that the

certificate of the clerk is not competent evidence
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for the purpose of showing the final adjournment
for the term, but in the absence of any showing
to the contrary, we deem it sufficient for that

purpose."

In the case of United States v. Payne, 72 F. (2d)

593, this court said:

"The clerk of the District Court, in compliance

with the praecipe, certified certain orders ex-

tending the term of court for the purpose of set-

tling the bill of exceptions herein, but such or-

ders are not a part of the record and cannot be

considered by us. They can only become a part

of the record for review by incorporating the

same in a bill of exceptions.

But this court did not hold in the last cited case, nor

has it in any other case, nor has any other court the

decision of which has come to our attention, held

that notices and stipulations signed by the parties and

filed in the cause and certified to by the clerk are

not a part of the record for a consideration of the

facts therein appearing.

The bill of exceptions shows that the proposed bill

was lodged with the clerk February 16, 1935, within

the October 1934 term, T. R. 292. The stipulation in

the transcript of record shows that its consideration

and approval by the trial judge was delayed for the

convenience of appellee. T. R. 315. It was noticed,

as appears from the transcript of record, for presen-

tation to the trial court for February 28, 1935, at
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10:00 A. M. for approval. T. R. 49-50. Appellee's

receipt of a copy of the notice is acknowledged on
the notice, on the 16th day of February, 1935. T. R.

50. The stipulation for plaintiff's and appellee's con-

venience was filed February 25, 1935, and except

therefor the bill of exceptions would have been con-

sidered by the trial judge on February 28, 1935. It

was therefore presented within the term and within

the time, and the fact that it was approved by the

court April 9, 1935, after the expiration of the Octo-

ber 1934 term and during the April 1935 term, is of

no consequence and does not justify the striking of

the bill of exceptions.

A minute entry of the court dated April 3, 1935,

appearing in the transcript of record page 53, shows

that defendant's proposed bill of exceptions and ob-

jections and amendments of plaintiff to said pro-

posed bill of exceptions was set for hearing April 4,

1935, at 10:00 A. M. A minute entry dated April

4, 1935, appearing in the transcript of record pages

53 and 54 is that on April 4th counsel for plaintiff

and appellee and counsel for defendant and appellant

appeared before the court and argued plaintiff's pro-

posed amendments and objections to defendant's pro-

posed bill of exceptions. It further shows the court's

disposition of the questions resulting in the settlement

of the bill of exceptions. In this connection the lan-

guage of Mr. Justice White in the case of Waldr^on

V. Waldwn, 156 U. S. 369, 39 L. Ed. 452, supra, is apt.

"The signing of the bill of exceptions after
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the expiration of the term at which the judgment
was rendered, was lawful if done by consent of

parties given during that term

"The fact that the bill of exceptions was not

handed to counsel for defendant on or before

November 15, 1890, does not appear of record,

and if it did, it would be rendered immaterial

by the action of the judge below in settling the

bill.

"If the bill was not delivered to counsel within

the time fixed by the agreement, objection to the

failure so to deliver it should have been urged

when the bill was settled. And if an objection

then taken was overruled, the question of the

correctness of such action should have been then

reserved. ..."

The stipulation referred to in transcript of record

page 315, was an agreement that the court might set-

tle the bill of exceptions after the first of April,

1935. By this stipulation appellee is irrevocably

bound, and the settlement on April 9th was sufficient

to make the bill of exceptions a part of the record

in the case.

UNDER EXCEPTIONAL CIRCUMSTANCES A
BILL OF EXCEPTIONS MAY BE MADE UP
AND SETTLED OR THE ALLOWANCE
THEREOF SUSTAINED NOTWITHSTANDING
THE LAPSE OF THE TERM AT WHICH
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JUDGMENT WAS ENTERED OR MOTION
FOR NEW TRIAL OVERRULED. APPELLEE
MAY* BY HIS ACTION ESTOP HIMSELF
FROM MOVING TO STRIKE A BILL OF EX-

CEPTIONS.

In the case of Western Dredging & Improvement

Co. V. Heldmaier (Circuit Court of Appeals, Seventh

Circuit. May 6, 1902.), 116 Fed. 179, after review-

ing authorities and discussing the general rule that

a bill of exceptions may not be approved after the

expiration of the term at which judgment was ren-

dered or a motion for new trial denied, at page 182

the court said:

"It will thus be seen that the rule is not with-

out exceptions; that there may be circumstances

justifying the signing of the bill after the ex-

piration of the term at which the trial was had.

The rule is not an iron-clad rule. It is a rule

for the protection of the rights of parties, but

is not to be applied with rigor to defeat the ends

of justice where the party seeking relief is with-

out fault. The supreme court has been careful to

note with precision of language the rule and the

exceptions to it. The power to act after the term

may be reserved by order entered at the term

or by standing rule of the court, or may be ex-

ercised by consent of the parties. The exceptions

must be allowed and filed during the term un-

less 'under very extraordinary circumstances.'

Unless control of the court over the case has
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been reserved by such standing rule or special

order, or is exercised by consent of the parties,

the authority of the court below after the term

to allow a bill of exceptions then first presented,

or to amend a bill of exception already allowed

and filed, is at an end. But there may be cir-

cumstances not resulting from laches of the par-

ties which should avail to relax the rule. The
supreme court has spoken to such cases."

In the case from which the foregong quotation is

taken the absence of the trial judge from the district

was held to justify an approval of the bill of excep-

tions after the expiration of the term during which

judgment was rendered.

In the case of Ex Parte Chateaugay Ore and Iron

Co., 128 U. S. 544, 32 L. Ed. 508, appellee objected

to the trial court settling and signing a bill of ex-

ceptions after the term at which the judgment was
entered had expired. The trial judge refused by rea-

son of the expiration of the term to settle or sign the

bill of exceptions. A writ of mandamus was issued

to compel the trial judge to settle and sign a bill of

exceptions. At page 555 and 6 (U. S.) the court said:

"In the present case the defendant prepared
and served its bill of exceptions within the forty

days from January 25. The expression 'prepare

and serve,' in the order allowing the forty days,

clearly meant, in view of Rules 67 and 69 of

the Circuit Court, that the proposed bill was to
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be prepared and served on the opposite party

within the forty days, so that he might propose

amendments to it within the time prescribed by

the rules. It was so prepared and served within

its service days. It was retained by the plaintiff

for ten days after its service. He then obtained,

by stipulation, from the defendant, ten days

more time to prepare and serve amendments.

The proposed amendments were served on the

tenth day, and the notice of settlement was ac-

cepted, written admission of its service was giv-

en, and it was retained. Under these and the

other circumstances above detailed, we think the

defendant was entirely regular in its 'practice^

and that the plaintiff was estopped from raising

the objection which he Twade before Judge Ship-

In the case of Waldron v. Waldron, 156 U. S. 360,

39 L. Ed. 452, after statement of the case by Mr.
Justice White, at page 378 (U. S.) the court said:

*'The motion to dismiss or affirm is without

merit. The signing of the bill of exceptions after

the expiration of the term at which the judg-

ment was rendered, was lawful if done by con-

sent of parties given during that term. Hunni-
cutt V. Peyton, 102 U. S. 333 (26:113); Davis
V. Patrick, 122 U. S. 138 (30:1090); Michigan
Ins. Bank v. Eldred, 143 U. S. 293 (36:162).

"The fact that the bill of exceptions was not

handed to counsel for defendant on or before No-
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vember 15, 1890, does not appear of record, and

if it did, it would be rendered immaterial by the

action of the judge below in settling the bill.

"If the bill was not delivered to counsel with-

in the time fixed by the agreement, objection to

the failure so to deliver it should have been

urged when the bill was settled. And if an ob-

jection then taken was overruled, the question of

the correctness of such action should have been

then reserved. The fact is, that the only reser-

vation made in the settlement of the bill is thus

stated in the record: 'Counsel for plaintiff move
that the judge do not sign the same, because the

defendant has not filed this bill of exceptions

within the time prescribed ... at the time the

appeal was prayed.' This, of course, was not

sound, in view of the agreement whereby the

time which had been at first fixed was extended.

The only question reserved in this connection is

accordingly, also, without merit."

In the case of Taylor v. United States, 286 U. S. 1,

76 L. Ed. 951, decided May 2, 1932, the court, speak-

ing through Mr. Justice McReynolds, said:

"There is a suggestion, first made here, that

the bill of exceptions printed in the record was
signed by the judge out of time and therefore

cannot be considered.

"The trial took place during February, 1931.

By proper orders permission to file the bill of
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exceptions was extended to May 17th, 1931

—

Sunday. It was actually signed on May 18th.

Immediately following the signature of the judge

the following appears—'5/18/31. This Bill of

Exceptions is agreed upon. Simon E. Sobeloff,

U. S. Attorney. James M. Hoffa, Assistant U. S.

Attorney.'

"THE FACTS SURROUNDING THE PRE-
PARATION AND SIGNING HAVE BEEN
PRESENTED BY AFFIDAVIT AND ARE
NOT IN DISPUTE. Having prepared the bill,

petitioner's counsel duly lodged it with the

United States Attorney. For convenience of the

latter's office there were extensions of time to

May 17th. On May 16th, the Assistant District

Attorney having just completed examination of

the bill, went with petitioner's counsel to the

judge's chambers to secure his signature. Fail-

ing to find him, they agreed to ask his signature

on Monday, May 18th. On that day, with the

express approval of all parties and in pursuance

of the earlier agreement, the judge signed the

bill. The considerable delay in settling the hill

followed the request of the Assistant District At-

torney in charge and was permitted for his con/-

venience.

"In these exceptional circumstances^—the facts

being undisputed—we think the petitioner is en-

titled to the benefit of the bill. And negativing

any intent to relax the general rule, we accept
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it as adequate and properly incorporated in the

record. See Waldron v. Waldron, 156 U. S. 361,

378, 39 L. Ed. 453, 457, 15 S. Ct. 383.'*

In the case of Davis v. Patrick, 122 U. S. 138, 30

L. Ed. 1090 at page 143 (U. S.), the court said:

"The point taken is that, as the bill of excep-

tions was signed after the beginning of the term

of this court at which the writ of error was made
returnable, and during a term of the circuit court

succeeding that at which the case was tried, it

cannot be considered. But we are of the opinion

that this objection cannot avail. The stipulation

of September 14, 1883, shows on its face that

the matter of the settlement of the bill of excep-

tions had been submitted to the judge, and that

the delay was agreed to for the convenience of

the judge. The purport of the stipulation is that

the bill had, with the knowledge of the plain-

tiff, been tendered to the judge for signature.

This being so, the consent of the parties that the

judge might delay the settlement and signature

did not have the effect to cause any more delay

than would have occurred if the judge had de-

layed the matter without such consent. The de-

fendant was not to blame for the delay beyond

the time named in the stipulation. He appears

to have done all he could to procure the settle-

ment of and signature to the bill, and he cannot

be prejudiced by the delay of the judge."
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In the case of United States v. Bmeitling, 20 How.
252, 15 L. Ed. 900, at page 254 (U. S.), the court

said:

"And it is always in the power of the court

to suspend its own rules, or to except a particular

case from its operation, whenever the purpose

of justice require it. The attention of this court

has, upon several occasions, been called to this

subject, and the rule established by its decisions

will be found to be this: the exception must

show that it was taken and reserved by the party

at the trial, but it may be drawn out in form and

sealed by the Judge afterwards. This point was
directly decided in the case of Phelps v. Mayer,

15 How. 160 ; and again, in Turner v. Yates, 16

How. 28. And the time within which it may be

drawn out and presented to the court, must de-

pend on its rules and practice, and on its own
judicial discretion. In the case before us, the

Judge who tried the case has deemed it his duty

to seal and certify the exception to this court;

and under the circumstances stated in the excep-

tion and the note, we think he was right in do-

ing so, and that this exception is legally before

this court as a part of the record of the proceed-

ings of the court below."

In the case of Franklin County v. Furry, (Circuit

Court of Appeals, Seventh Circuit. January 2, 1906.),

144 Fed. 663, the bill of exceptions was amended

relative to which it appears from the opinion, page

664, the parties stipulated:
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" ^And it is stipulated between the parties here-

to that the foregoing amended bill of exceptions,

together with the original bill of exceptions filed

herein, contains all the evidence offered in said

cause upon the trial in the court below, the plain-

tiff Emma P. Furry not hereby waiving her ob-

jection to the power of the court to grant leave

to the said county of Franklin to amend its said

bill of exceptions heretofore filed, and excepts

to the ruling and order of the court in granting

such leave.'

"

The court then stated:

"The general rule is that a bill of exceptions

must be filed during the term at which judg-

ment is entered or within an extension of time

granted during the term. If the party who pre-

pares and tenders the bill is not at fault, delay

that is occasioned by his adversary or by the act

of the judge may be excused. Western Dredging

Co. v. Heldmaier, 116 Fed. 179, 53 CCA. 625,

and cases therein reviewed."

In the case of Cudahy Packing Co. v. City of

Omahay 24 F. (2d) 3, at page 7 the court said:

"But there is an exception to the rule that a

bill presented withi nsuch time cannot be signed

thereafter. In extraordinary and exceptional cir-

cumstances the courts have excepted particular

cases from this rule to subserve the purposes of

justice."
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Numerous decisions are analyzed by the court and
then the court at page 7 says:

"The affidavits on file, in opposition to the

motion to dismiss, disclose that the stenographer

was unable to complete the bill of exceptions

until at the time it was presented for approval,

which was on April 80th."

The court again on page 7, referring to the last

circumstance presented in the quotation and other

circumstances in the case, said:

"We think the circumstances disclosed come
within the exception to the general rule, and that

plaintiff in error should not be prejudiced, in

the absence of fault on its part."

In the case of Rostello v. United States (Circuit

Court of Appeals, Seventh Circuit, December 24,

1929.) 36 F. (2d) 899, the bill of exceptions was not

presented to the trial judge until after the adjourn-

ment of the term. Correspondence passed between

appellant's counsel and the judge. On page 900, the

court said

:

"Appellants' counsel was in position to have

presented the bill of exceptions within the term,

had he sjuspected the term would be adjourned

on the 19th. The judge's letter of the 18th nat-

urally led counsel to believe that presentation on

any forenoon of the following week would be
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in sufficient time. No doubt the judge himself

assumed this was so, and, had he known and

realized otherwise, surely a different course

would have been pursued.

"We are satisfied that the case falls fairly

within the purview of In re Federal Life Ins.

Co., 248 F. 908, in which we held a bill of ex-

ceptions to have had timely presentation. There

the bill was ready, and some of its features were

discussed with and in the presence of the judge

during the term, although not physically shown

to the judge till after the term had expired.

Since the bill of exceptions was in fact presented

to the judge, signed by him, and filed in the

clerk's office, it will not be necessary now to

order this to be done, but we may and do con-

sider the case as if the bill of exceptions had

been presented, approved and filed within the

September term."

In the case of Marion Steam Shovel Co. v. Reeves

(Circuit Court of Appeals, Eighth Circuit. Feb. 25,

1935.) 76 F. (2d) 462, writ of mandamus was sought

to direct the trial judge to consider and settle a bill

of exceptions. The trial judge declined to consider

a bill of exceptions proposed by petitioner for the

writ of mandamus on the sole ground that the order

to allow a bill was not applied for and the bill not

presented for settlement and allowance within the

time required by law. On page 463 of the opinion,

the court said:
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"The plaintiff in the case had verdict and
judgment at the November, 1933, term of the

court and for purposes of appeal the case was
carried into the April, 1934, term by the pend-

ency of motion for new trial filed by the defend-

ant with leave during the November, 1933 term

and held under advisement by the court until

September 13, 1934, a court day of the April,

1934, when it was overruled.

(Many decisions were cited) Parenthesis ours.

"No bill of exceptions was presented by the

defendant in the case during the April, 1934,

term which expired on the third day of Novem-
ber, 1934, nor was any order asked for or ob-

tained by it during that term extending the time

to present such bill. On the eighth day of De-

cember, 1934, in the November, 1934, term, the

court allowed the defendant an appeal and with-

in forty days thereafter, on the tenth day of

January, 1935, the proposed bill of exceptions

was tendered for allowance."

Counsel for the petitioner for writ of mandamus,
in consequence of a rule of the trial court, believed

that he was presenting the bill of exceptions within

the time permitted by such rule notwithstanding the

term of the court at which judgment was rendered

and the succeeding term had expired. Objection was
made to a consideration of the bill of exceptions in

the district court and appellant's attorney filed a

pleading showing his reliance upon the mentioned
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rule of court. The writ of mandamus issued. During

the course of the opinion on page 464 the court said:

"We decline to depart from our long-settled

ruling but recognize, as the court has always

done, that under exceptional circumstances where

a party has in good faith and with due diligence

attempted to preserve the record for review upon

bill of exceptions but has been prevented, with-

out fault on his part, by some action or failure

to act on the part of the court or its officer, the

bill of exceptions may be made up and settled

or the allowance thereof sustained notwithstand-

ing the lapse of the term at which judgment was
entered or motion for new trial overruled.

Cudahy Packing Co. v. Omaha (CCA. 8) 24 F.

(2d) 3, 7; In re Bills of Exceptions (CCA. 6)

37 F. (2d) 849, 851; Rostello v. United States

(CCA. 6) 36 F. (2d) 899; Hume v. Bowie,

148 U. S. 245, 13 S. Ct. 582, 37 L. Ed. 438; In

re Chateaugay Ore & Iron Co., 128 U. S. 544,

9 S. Ct. 150, 32 L. Ed. 508; Davis v. Patrick,

122 U. S. 138, 143, 7 S. Ct. 1102, 30 L. Ed. 1090;

United States v. Breitling, 20 How. 252, 254, 15

L. Ed. 900; Dalton v. Gunnison (CCA. 9) 165

F. 873, 874; Franklin County v. Furry (CCA.
7) 144 F. 663; Western Dredging & Improve-
ment Co. V. Heldmaier (CCA. 7) 116 F. 179,

182; Susquehanna Coal Co. v. Casualty Co. of

America (D. C) 247 F. 137."

Finally we direct this court's attention to Dalton
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V, Gunnison (Circuit Court of Appeals, Ninth Cir-

cuit. December 7, 1908.), 165 Fed. 873. This was an

action seeking a writ of mandamus to compel the

trial judge to settle and allow a bill of exceptions.

This court, speaking through Gilbert, Circuit Judge,

after stating the facts, said:

"The general rule is well established that,

when judgment has been rendered and the term

expires, a bill of exceptions cannot be allowed,

signed, and filed as of the date of the trial, in

the absence of the consent of the parties or of a

previous order of the court reserving the power
to do so, unless there are extrcuordinary circum-

sUinces which are sufficient to except the case

from the rule"

The court then reviewed the leading decisions ap-

proving the rule as stated in the foregoing quotation

and concluded:

"In the light of the authorities, we are of the

opinion that a delay necessarily caused by the

inability of a court stenographer to make a tran-

script of his notes of the evidence and of the ex-

ceptions taken, within the term or within the

time allowed by an order of the court, is on ex-

traordinary circumstance, which brings the case

within the exception to the rule, and that it is

the duty of the trial judge in such a case to

settle and allow the bill of exceptions. The aver-

ments of the petition are corrorborated to some
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extent by the order which the trial court made

at the time of refusing to settle the bill of ex-

ceptions, in which it was recited that the sten-

ographer did not, because of the large amount

of work in his office, complete the transcript

until August 31st. In view of this recital and

of the respondent's answer to the petition, it is

unnecessary to issue a mandamus nisi to show

cause why a peremptory writ should not be is-

sued.

"It is ordered that the writ be issued as prayed

for."

Let us now review the facts disclosed by the tran-

script of record in the light of the decisions cited.

Since it is held in some of the cited cases that perti-

nent facts may be presented by affidavit does it not

follow that pertinent facts may be fully authenticated

and presented through the certificate of the Clerk of

the Court, irrespective of whether or not such mat-

ters appearing in the transcript are a part of the

record and notwithstanding such facts may not be

considered by the court as a part of the record they

not having been included in the bill of exceptions?

The judgment appears in the transcript of record

through minute entiy of July 2, 1934. T. R. 34. On
page 35 and 36 of the transcript there appears an-

other minute entiy, viz, judgment. As a part of this

minute entry appears, T. R. 36, "Received copy of

the within judgment this 6th day of July, 1934, Hen-
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derson Stockton, F. H. Lyman, attorneys for defend-

ant."

The facts which we believe appellee will concede

are that this judgment included in the minute en-

try, T. R. 35-36, was prepared by counsel for appellee

at the direction of the court and was served upon ap-

pellant's counsel in Phoenix, Arizona, July 6, 1934,

on Friday. It was then sent tot he Clerk of the court

at Prescott, Arizona, reaching there Monday, July

9th. On July 9th the two minute entries appearing

on pages 34, 35, and 36 of the transcript of record

were entered by the clerk as of July 2nd. This judg-

ment was in fact then rendered on the 9th day of

July, 1934, and was prepared by counsel for ap-

pellee under Rule 32 of Rules of Practice of the

United States District Court for the District of Ari-

zona, which rule appears in the appendix hereto. Un-
der this rule the clerk was not authorized to enter

judgment, the court or judge having directed a form
of judgment to be prepared by appellee's counsel un-

til it was prepared, served and filed, in accordance

with said Rule 32 and rule 34 of the same court also

appearing in the appendix.

A minute entry appears under date of July 21,

1934, T. R. 45, ordering that time for preparing and
filing bill of exceptions be extended thirty days from

and after July 21, 1934.

It then appears that on July 23, 1934, defendant

and appellant filed a motion for a new trial. T. R.
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36, 37, and 38. That on July 24, 1934, appellee filed

motion to strike defendant's motion for new trial.

T. R. 39 and 40. On July 30th a minute entry ap-

pears, T. R. 40-41, setting defendant's motion for

a new trial for hearing at Prescott, Arizona, August

13, 1934, and on August 6, 1934, a minute entry ap-

pears, T. R. 41, setting plaintiff's motion to strike

defendant's motion for new trial for hearing Mon-

day, August 13, 1934, at Prescott, Arizona. On
August 13, 1934, there appears a minute entry, T.

R. 41 and 42:

"MARCH 1934 TERM AT PRESCOTT

MINUTE ENTRY
OF MONDAY, AUGUST 13, 1934.

"HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING,

(Title of Court and Cause.)

"Defendant's motion for new trial, and plain-

tiff's motion to strike defendant's motion for

new trial, come on regularly for hearing this

day.

"Thomas W. Nealon, Esquire, appears as

counsel for plaintiff. Henderson Stockton, Es-

quire, and F. H. Lyman, Esquire, appear as coun-

sel for defendant.
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"Thereupon, IT IS ORDERED that plaintiffs

motion to strike defendant's motion for new trial

be denied, and that an exception be entered on

behalf of plaintiff.

"Defendant's motion for new trial is now ar-

gued by respective counsel.

"And thereupon, at the hour of 12:00 o'clock,

noon, IT IS ORDERED that further proceedings

herein be continued to the hour of 2:00 o'clock,

P. M., this date, to which time the parties and

counsel are excused.

"Subsequently, at the hour of 2:00 o'clock,

P. M., the parties and their respective counsel

being present pursuant to recess, further pro-

ceedings are had as follows:

"Defendant's motion for new trial is further

argued by respective counsel, and

"IT IS ORDERED that said motion be sub-

mitted, and by the court taken under advise-

ment."

On August 20, 1934, a minute entry appears, T, R.

42-43, ordering that plaintiff be allowed thirty days

from and after August 20, 1934, in which to file a

brief in opposition to defendant's motion for new
trial, theretofore submitted and by the court on said

date taken under advisement, and by the same minute
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order it is ordered that defendants time within which

to prepare and file bill of exceptions be extended for

a period of sixty days from and after August 20,

1934.

A minute entry appears under date of September

13, 1934, T. R. 43, ordering that defendant be al-

lowed to and including Wednesday, September 19,

1934, within which to file reply brief to plaintiff's

brief on motion for new trial.

A minute entry under date of September 29, 1934,

T. R. 45, ordered that all matters and things pend-

ing in this cause be continued to the October 1934

term of court.

All of the foregoing transpired during the term

in which judgment was rendered on July 2nd or 9th,

1934. The terms of court in Arizona, at Phoenix

are the first Mondays in April and October of each

year. The first Monday in April, 1934, was April

2nd. The first Monday in October, 1934, was Oc-

tober 1st.

On October 1, 1934, the first day of the October

1934 term of court at Phoenix, minute entry ap-

pears, T. R. 44, as follows:

"OCTOBER 1934 TERM AT PHOENIX
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MINUTE ENTRY
OF MONDAY, OCTOBER 1, 1934.

"HONORABLE F. C. JACOBS, UNITED
STATES DISTRICT JUDGE, PRESIDING.

(Title of Court and Cause.)

"No appearance is made on behalf of plain-

tiff. Henderson Stockton, Esquire, appears as

counsel for defendant.

"Defendant's motion for new trial, having

been heretofore argued, submitted and by the

court taken under advisement, and the court hav-

ing duly considered the same, and being fully

advised in the premises,

"IT IS ORDERED that said motion be over-

ruled, and that an exception be entered on be-

half of the deefndant.

"Upon motion of said counsel for defendant,

"IT IS ORDERED that the time for filing

bill of exceptions herein be extended for a period

of sixty (60) days from and after this date."

We direct the attention of this court to Rule 8

of the trial court appearing in the appendix hereto,

by which rule terms of court are extended three cal-

endar months after entry of judgment for filing,

settling, allowing or approving of bills of exceptions
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and for the purpose of making any and all motions

and of taking any action which must be made and

taken within the term of the court at which any

judgment or decree is entered.

A signed order was filed October 1, 1934, extend-

ing the April, 1934, term of the Federal Court to

and including the 1st day of December, 1934. T.R. 46.

On November 26, 1934, a signed order was filed ex-

tending the April 1934 term of the Federal Court to

and including the 10th day of January, 1935. T. R.

46-47.

November 26, 1934, a minute order was entered

extending defendant's time within which to prepare,

serve and file bill of exceptions to and including Jan-

uary 10, 1935. T. R. 47.

On November 26, 1934, a stipulation signed by

counsel for plaintiff and appellee, and by counsel

for defendant and appellant, was filed. In effect it

was that an order might be entered extending the

time for docketing appeal until the 10th day of Jan-

uary, 1935. T. R. 312. Upon this stipulation a sign-

ed order was filed November 27, 1934, extending the

time for docketing appeal to and including the 10th

day of January, 1935. T. R. 312-13.

On January 3, 1935, stipulation signed by attor-

neys for plaintiff and appellee and defendant and
appellant was filed. T. R. 313-14. The parties there-

in stipulated:
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"1. That an order may be entered extending

the time for docketing the appeal in the above

entitled and numbered action to and including

the 6th day of March, 1935.

2. That an order may be entered extending

the April 1934 term of Federal Court to and in-

cluding the 6th day of March, 1935.

"3. That an order may be entered extending

the time of W. P. Sims, within which to prepare

draft of bill of exceptions, serve and file and

have same settled, allowed or approved, to and

including the 6th day of March, 1935."

January 3, 1935, a signed order was filed extend-

ing time within which W. P. Sims may prepare draft

of bill of exceptions, serve and file the same, and ob-

tain settlement, allowance or approval thereof, to and

including the 6th day of March, 1935, T. R. 48-49.

January 3, 1935, a signed order was filed extend-

ing time to docket appeal to and including the 6th

day of March, 1935. T. R. 314.

On February 16, 1935, notice of lodgement of pro-

posed bill of exceptions and of time and place when
court or judge will be asked to approve same was

filed. T. R. 49-50. Service of copy of this notice was
admitted February 16, 1935, by counsel for plaintiff

and appellee. T. R. 50. By this notice counsel for

plaintiff and appellee were notified that on Feb-



37

ruary 28, 1935, at 10 :00 A. M., or as soon thereafter

as counsel may be heard, in the court room or in the

judge's chambers in the Federal Building, Phoenix,

Arizona, the court or judge would be asked to ap-

prove the said bill of exceptions. T. R. 49.

On February 25, 1935, a stipulation signed by at-

torneys for plaintiff and appellee and by attorneys

for defendant and appellant was filed. T. R. 315-16.

The stipulation provides

:

"(Title of Court and Cause.)

STIPULATION FOR EXTENSION OF TIME.

IT IS STIPULATED by and between H.

Douglass, trustee in bankruptcy of the estate of

Arizona^ Rock Products Company, a corporation,

plaintiff and appellee, and W. P. Sims, defend-

ant and appellant, that an order may be entered

extending plaintiffs and appellee's time to serve

and file amendments to draft of bill of exceptions

lodged by defendant and appellant with the clerk

of the above entitled court, to and including the

1st day of April, 1935, and that the said draft

of bill of exceptions will not be presented to the

court or judge with a request to approve the

same until after appellee has served and filed

amendments to said draft of bill of exceptions,

or the time within which appellee may so serve

and file amendments, has expired in accordance

herewith.
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"It is further stipulated, that the time for

docketing the appeal in the above entitled and
numbered cause may be by order of the court

extended to and including the 1st day of May,
1935.

"It is further stipulated that the time within

which bill of exceptions may be settled, allowed

and approved, may by order of the court be ex-

tended to and including April 22, 1935.

"It is further stipulated, that the April 1934

term of the Federal Court may by order of the

court be extended to and including the 1st day

of May, 1935, for the purpose of the presenta-

tion and filing, settlement, allowance or approv-

al of bill of exceptions, and for the purpose of

making any and all motions, and of taking any

actions which must be made or taken within

the April 1934 term of the court, at which judg-

ment in the above entitled action was entered."

T. R. 315-16.

Upon the foregoing stipulation a signed order was
filed February 25, 1935, extending the April 1934

term of Federal Court to and including the first of

May, 1935. T. R. 50-51. On February 25, 1935, a

signed order was filed extending the time within

which defendant and appellant might prepare draft

of bill of exceptions, serve and file the same, and
obtain settlement, allowance or approval theerof, to

and including April 22, 1935. T. R. 51. On Feb-
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ruary 25, 1935, a signed order was filed extending

plaintiffs and appellee's time for serving and filing

amendments to draft of bill of exceptions and time

for presenting same to court or judge for approval.

T. R. 52. In this signed and filed order it is pro-

vided :

"It is further ordered that draft of bill of ex-

ceptions be not presented to the court for settle-

ment, allowance or approval until after April 1,

1935, unless plaintiff and appellee has at an

earlier date served and filed amendments to draft

of bill of exceptions."

A minute order was entered April 3, 1935, T. R.

53, setting for hearing on Thursday, April 4, 1934,

at 10:00 A. M. defendant's proposed bill of excep-

tions and objections and amendments of plaintiff to

said proposed bill of exceptions. T. R. 53. On April 4,

1935, the following minute entry appears. T. R. 53-

54.

"APRIL 1935 TERM AT PHOENIX

MINUTE ENTRY OF THURSDAY, APRIL 4,

1935

HONORABLE F. C. JACOBS, UNITED STATES
DISTRICT JUDGE, PRESIDING.

(Title of Court and Cause.)

"This being the time heretofore fixed for the
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settlement and allowance of Defendant's pro-

posed bill of exceptions heretofore filed herein,

and for hearing on plaintiff's proposed amend-

ments and objections thereto,

"Alice M. Birdsall, Esquire, and Thomas W.
Nealon, Esquire, appear as counsel for plaintiff.

Henderson Stockton, Esquire, appears as coun-

sel for defendant.

"Plaintiff's proposed amendments and objec-

tions to defendant's proposed bill of exceptions

are now duly argued by respective counsel, and

submitted to the court, and the court having duly

considered the same, and being fully advised in

the premises,

"IT IS ORDERED that all of plaintiff's pro-

posed amendments be granted and objections

sustained, except proposed amendments numbers

31, 33 and 37, and,

"IT IS FURTHER ORDERED that said pro-

posed amendments numbers 31, 33, and 37, be

denied.

"IT IS FURTHER ORDERED that proposed

amendment number 38 be granted by striking

the portion of the proposed bill of exceptions re-

ferred to in said proposed amendment to line 1

on page 127 of proposed bill of exceptions, and

adding in lieu thereof plaintiff's proposed amend-
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ment, and that the remainder of said proposed

amendment number 38, be denied.

"Upon motion of Henderson Stockton, Esquire,

"IT IS ORDERED that he be allowed to with-

draw defendant's proposed bill of exceptions to

make amendments and corrections in accordance

with the foregoing order, and that corrected bill

of exceptions be submitted to counsel for plain-

tiff before filing."

From the foregoing it will be observed that appellee

asks to have stricken a bill of exceptions that was
lodged for consideration within the October 1934

term of court and which during said term of court

was noticed for approval and settlement by the court

or judge, and which for appellee's convenience was
not approved until April 9, 1935, during the April

1935 term of the court. We confidently assert that

under the circumstances thus disclosed by the tran-

script of record it would be to permit appellee to prof-

it by his own acts—technical in the extreme and
would result in a miscarriage of justice. The rule

would be applied with rigor under the circumstances

to defeat the ends of justice where the appellant seek-

ing relief is without fault. This is contrary to the

declaration of law in the case of Western Dredging

& ImproveTnent Co. v. Heldmaier, supra, wherein the

court said:

"There may be circumstances justifying the sign-

ing of the bill after the expiration of the term
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at which the trial was had. The rule is not an
iron clad rule. It is a rule for the protection

of the rights of parties, but is not to be applied

with rigor to defeat the ends of justice where
the party seeking relief is without fault.*^

Except for the accommodation of appellee the bill

of exceptions would have been signed and settled and
approved by the trial court within the October 1934

term of the court. The stipulation of the parties and
the signed and filed orders when fairly and reasonab-

ly construed and interpreted extended the October

1934 term of the court beyond the date when the bill

of exceptions was signed and approved and settled

by the trial judge.

Furthermore, under the decisions of this court in

the case of City of Seattle v. Board of Home Missions^

etc., 138 Fed. 307, and the case of United States v.

Paul, and four others, 76 F. (2d) 132, and the case

of Welch V. St Helen's Petroleum Co. 78 F. (2d) 631,

the signing, approval and settling of the bill of ex-

ceptions by the trial court is sufficient, in the ab-

sence of anything to the contrary in the bill of ex-

ceptions, to show that it was settled in due time.

In the case of City of Seattle v. Board of Home
Missions, etc., supra, this court, speaking through

Circuit Judge Ross, said:

"Notwithstanding the rules, the court did, as

a matter of fact, settle the bill of exceptions con-
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tained in the record, and certified to its correct-

ness. We must, therefore, take it that for some
good reason the court vacated, or at least re-

laxed, its rules, and, having certified to the bill,

we must accept it as it is."

In United States v. Paul, and four others^ supra,

after setting forth the certificate of the judge to the

bill of exceptions in a per curim opinion, this court

said:

**This recital is sufficient in the absence of any-

thing to the contrary in the bill to show that it

was settled in due time. See south West Metals

Co. V. Gomez, (CCA.) 4 F. (2d) 215, 39 A.L.

R. 1416."

In Welch v. St. Helen's Petroleum Co., supra, this

court, speaking through Circuit Judge Wilbur, quotes

the certificate to the bill of exceptions and in re-

ferring to the case of United States v. Payne, 72 F.

(2d) 593, says:

"That decision, however, is not controlling

here."

and again the court says:

"The trial judge having certified to the fact

that each; of the bills of exceptions had been

'duly proposed,' it thus affirmatively appears that

each of the bills of exceptions was submitted to
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the court for settlement within the time allowed
by law."

Since the trial judge signed and settled the bill of

exceptions and certified to its correctness, there is

we urge no substantial difference between the certifi-

cate to the bill of exceptions in the instant case than

in the two cases referred to herein, decided by this

court. In the absence of any showing in a bill of ex-

ceptions to the contrary the just and true rule should

be and we submit is as stated by Judge Ross speaking

for this court in City of Seattle v. Board of Home
Missions, etc. supra:

''Notwithstanding the rule, the court did, as a

matter of fact, settle the bill of exceptions con-

tained in the record, and certified to its correct-

ness. We must, therefore, take it that for some
good reason the court vacated, or at least relaxed,

its rules, and, having certified to the bill, we must

accept it as it is."

Since the form of the certificate to the bill of ex-

ceptions may show continuances of the term and that

the bill was signed, approved and its correctness cer-

tified to within the time provided by law, if there be

any doubt in the minds of the court an opportunity

should, we urge, be given to appellants to have the

trial judge amend the form of his certificate so as to

show the true facts as disclosed by the transcript of

record duly certified to by the clerk of the court.
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The motion of appellee to strike the bill of exceptions

should be denied, and if granted appellee will be per-

mitted to profit by his own acts and to circumvent

and render abortive justice between the parties.

Respectfully submitted,

F. H. LYMAN,
Luhrs Tower,

Phoenix, Arizona.

HENDERSON STOCKTON,

EMMETT R. FEIGHNER,

ELI GORODEZKY,
Security Building,

Phoenix, Arizona.

Attorneys for Appellant.





APPENDIX

RULES OF PRACTICE OF THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF

ARIZONA

RULE 8

EXTENSION OF TERMS

For the purpose of preparing and filing, settlement,

allowing, or approving of bills of exceptions and for

the purpose of making any and all motions, and of

taking any action which must be made or taken with-

in the term of the court at which any judgment or de-

cree is entered, each term of this court is extended

so as to comprise a period of three calendar months
from the date of entry of the judgment or decree.

RULE 31

FINDINGS

In actions at law in which a jury has been waived,

as provided by the act of Congress, it shall be in

the discretion of the court to make special findings

of fact upon the issues raised by the pleadings. Ordi-

narily the court will make such findings on request of

either party, if such request be made at the beginning

of the trial. Where such request is made and granted

no judgment shall be entered until the findings shall

have been signed and filed or waived, as hereinafter

provided; but the rendition of the decision or opin-

ion shall be deemed and considered, and shall be en-

tered by the clerk, as merely a preliminary order for



judgment. Within five days after the rendition of the

decision, if the same was in the presence of counsel,

otherwise within five days after notice of the decision,

the prevailing party shall prepare a draft of the find-

ings and deliver the same to the clerk for the judge

and serve a copy thereof upon the adverse party, who
may within five days thereafter deliver to the clerk

and serve upon the adverse party such proposed

amendments or additions to the findings as he may
desire.

The findings shall thereafter be settled by the

judge, and when so settled shall be engrossed by the

prevailing party within five days thereafter and shall

be then signed and filed. A failure to comply with

the requirements of this rule may be deemed to be a

waiver of findings, and judgment may be entered

by the clerk without further notice or proceedings.

Special findings must be of the ultimate facts in

issue, as distinguished from conclusions of law on

the one hand, and mere evidence on the other, and

must cover all the material issues raised by the plead-

ings.

RULE 32

JUDGMENTS AND DECREES

Decrees in equity shall be signed by the judge and

filed and entered by the clerk. It shall not be neces-

sary to the finality of decrees that they be enrolled,



but all proper process may issue on a decree when
it is entered.

Judgments in actions at law will not be signed by
the judge. It shall be the duty of the clerk, unless

otherwise ordered by the court or judge, to enter such

judgments in the minute book, without waiting for a

request therefor from any party, as soon as practicable

after the rendition of the verdict, if the case was
tried with a jury, or after the filing of written find-

ings, if the case was tried without a jury and written

findings are requested and prepared, as provided by
rule 31, or after the rendition of the decision, if writ-

ten findings are not requested or not prepared, as

provided by said last-mentioned rule. A blank shall

be left in such entry for the subsequent insertion of

the costs. No order or direction for the suspension of

the entry of judgment will be made without notice to

all the parties.

RULE 34

PREPARATION AND SIGNING OF ORDERS,
JUDGMENTS, AND DECREES

In a proceeding where there is an adversary ap-

pearance, the party preparing any order, findings,

judgment, or decree, for the signature of the court,

or draft for the clerk, shall present the same to his

adversary for approval. It shall be the duty of his ad-

versary to at once examine the same, and, if he ap-

proves of the same, to indorse at the end thereof the



words "Approved as to form, as provided in rule 34,"

and append his signature thereto. Such indorsement
of approval shall not affect the rights of such party

to rely upon any error or exception in the record, but

shall be considered only as an indication to the judge
that the form is correct and that it correctly states

any previously determined matter. If such adversary

does not approve of the same, he shall at once specify

the reasons why he does not. If the parties can not

then agree as to said document, the party proposing

the same shall orally notify said adversary of the time

and place when the same shall be presented to the

court for signature. It shall thereupon be the duty of

his adversary to appear at said time and place to

make known to the court his reasons for not indors-

ing his approval as aforesaid.

RULE 38

BILLS OF EXCEPTIONS, STATEMENTS OF
EVIDENCE; PREPARATION, SETTLEMENT,

ALLOWANCE, APPROVAL, ETC.

A party desiring to have a bill of exceptions settled

in either a civil or criminal cause shall prepare a

draft thereof, and after serving a copy on the adverse

party or his counsel file the same within 20 days after

the entry of the judgment or order, or where there

has been a motion for new trial, within 20 days from

date of entry of order overruling such motion. The
adverse party shall, within 10 days thereafter, in like

manner, serve and file amendments to the bill. After

the expiration of the time allowed, the bill and

amendments shall be presented to the judge for set-



tlement, upon notice to the adverse party. If no
amendments are filed, no notice of presentation shall

be required. The time within which the bill and
amendments are required to be served and filed may
be extended by order of court.

As to form and contents of bills of exceptions, rule

8 of revised rules of the Supreme Court of the United

States, effective July 1, 1928, is hereby adopted as

the rule of this court.

Preparation, allowance, and approval of records on

appeal and statements of evidence in equity cases are

governed by equity rules 75, 76, and 77, promulgated

by the Supreme Court of the United States. (See

equity rules following sec. 723 of title 28, U.S.C.A.)

RULE 39

RECORD ON APPEAL, DESIGNATION OF PARTS
TO BE INCLUDED IN THE TRANSCRIPT

In every case in which an appeal is allowed to re-

view a judgment or decree of this court counsel shall

prepare, serve, and file a praecipe indicating the por-

tions of the record to be incorporated into the tran-

script, as required and provided by rule 10 of re-

vised rules of the Supreme Court of the United States,

effective July 1, 1928, or if the cause is a suit in

equity, as provided by equity rules 75 to 77 promul-

gated by the Supreme Court of the United States.




